Wi

K. Fotdiva.
—7 /_7 q ?/L Aoy
THR COMPTROLLER GEMERAL -
DECIGION OF THE UNITED STATES
WABKNRINGYON, D.C. 2ORBa@
FILE: B-191850 DATFE: July 31, 1978

MATTER QF: Murphy Andereon Visual Concepts---
Reconrideration

DIGEST:

lJ. Prior decision dismissing protest &4 untimely

" filed ls afrfirmed. Protester was regquired
to file a protest with GAO within 10 working
dayn cf initial adverse agenoy tction denying
its’ p:otest\ Althoigbh piotester resubmitted
its objections to procuring agency and requested

. additional information after agency denied its
prétest, tue time required by the agency to
respond to second submission iR irrelevant and
do¢s8 not justify delxy 1n protesting to GAO,

2. Where tha recozd béfore CAO and protester s sub~
missions indiuate protest is untimely, GAO will
render a decision without obtaining a report €rom
procuring agency-

5. In view of disposition 'of protest by GAO as
untimely- €i1¢d, and protester's failure to
raise protestable isste, initial request for
conference was not granted. Reguest for con-
fercence on raccnsideration is denied since no
useful purpose would be served

Murphy Anderson Visual Concepts, Inc. (Murphy
Anderson) requests reconsideration aof our decision
in Murphy Anderson Visual Concepts, Inc., B-191850,
June 15, 1978, 78-1 CPD 438 wherein we dismxssed its
protest as untimely filed and for failure to state
&n adequate basis for pro’ .st.

Hurphy Anderson -had written its congressional
.representative on March 8, 1973 requesting that a
formal protest be lodged on grounds that the pro-
posed awardee could not adequately perform the con-

w



B-191850 ' 2

tract. The firm also questioned whether the proposed
procurement had received adequate publicity and
whether the low biAdder unfairlv was furnished the
prior contract pricn. On March ¢, 1978, the con-
gressional representative reguested the Army to
review the matter consistent with its rules and
regulations. By letter of March 20, 1978, the Army
replied that its review indicated no vioiaidion of
such rules and regulations. This reply, received

on Match 29, 1978, was communicated to Murphy
Anderson not later than April 1, 1978. Murphy Anderson
then restated its objections in a letter of April 7,
1978, to the contractiino officer.

Because Murphy Anderson filed its protest ini%ially
with the Procuring agency threuiis its congressional
‘representative and did not prctrst here within 10 werking
days of initial adverse agency action on its p:otest,
as :equlred by 4 C.F.R. § 20. 2 (a) (1977) of our Bid
Protest Prccedures, we held -that Mi.cphy Anderson's protest
was untimely filed.

In its request for reconsideration, Murphy
Anderson states that the Aimy contributed to the late
filing of its protest with our Nffice, by delaying ita
response to the protester's letter of April 7 until
April 18. Murphy Anderson argues. that its April 7 pro-
test also requested informa*ion and was sent to
the Army in an effort to ‘determine the factual ‘basis
of its protest. Citing Secticn 20.2 (b)(2} of our
Bid Protest Procedures which requires that bid protests

Sms8hall be filed not later than 10 days after basis
foz protest is known or should have been known",
Murphy Ariderson contends ‘that "the delays of the
agency should not be a cause of the denial by timeliness
of this uppeal.™

In our opinion, the time required”by the agency
to again respond to Murphy Anderson's objectxons
and request for information is irrelevant. Within
10 working days of notification of initial adverse
agency action Murphy Anderson was reguired by our
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Bid Protest Procedures to file a protest with our
Office if it intended to pursue the matter here.
Instead the protelte; chose to resubmit its protest tc
the agency with a request for information. As we
stated in our decision, such filing 4id not extend the
10 day limitation within which a protest may be filed
with our Office. But see K~MCC, Inc. Consultants,
B-190358, March 10, 1978, T8-1 é PD 194, where we
connidered a protest on (. e basis of information re-
ceived pursuant to a freedom of information act request
notwithstanding the firm's prior untimely protest con-
cerning that procurenent.

Murphy Anderhon also objects to the fact that our
decision was’ tendered without affording it the oppor-
tunity provided by section:29.3 of our Bid Protest
Procedures (4 CPR. § 20.3 (1977)) to comment on the contrac-

ting a25eéncy’'s report. 'Hoquor, where’a protester 8 'Initial
‘Jubmisasion indicates the protest is untimely, is without

leqal merit ‘or states a basis: for proteat which i3 not

for o naideration by.. this*Offlce, we may render a decision

or. di’miss tie matter without\obtarnxng a report from the

prOﬂu"1ng agency. Afro=American: ‘Datanamics, Inc., B-190703,

necember 8, 1977, 77 —2 CPD 448; wWhat-Mac Contractors,
Inc.--Rcconslderation, B-187784, January 14, 1977, 77-1
CPD 34. 1In this case, we;could determine whether Murphy

-Anderson's protust had been filed “in a txmely ‘manner on

the record before us witnout obtzining an agency -report.
Alao, the protester had not prcsented valid grounds for
protest Thera tore, ‘'we did not grant Murply Anderson's
request for ,a ¢onfe¢rence and - ‘we decline to do so now., No
useful purpose wiould be served in light of our deter-
minat{on recarding the untimeliness of the protest and
the failure to state an adequate basis for protest. See
The Volge Construction Co., Inc.-—Reconsideration,

’ A\\QUbt 7, 77-2 CPD 93.

_ Nurphyfhnderson argues that our decision was
premature and should not have been rendered until the
!actual background for its protest was discovered pur-
suant to its xequest to the Army for dncuments under the
Freédom of Information Act 5 U.S5.C. § 5352. However, ‘e
found that the protest filed here 4id not present grounds
for protest which were cognizable by o1 v Office or which
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concained legal merit warrnntlnq full developuont ‘of the
case. Therefore, we concluded that its pintest did not

fall within. the exception t> our timeliness requirements

in section 20.2(c) of our Bid Protest Procedures for con-
sidering significant {ssues untimely raiied or considering
untimely protests for good cause. Even if Murphy Anderson's
contentions had been more fully supported by additional
information subsequently received from the agency, we would
not consider the merits of its protest on the grounds

presented.

Hulphy Anderson aiso coiitends that we wmisconstrued
irs discussion regarding the publicity cf this procurement.
Even though {ts protest questioned the adequacy of public
notdce fdr this procurement, the protester states it was
concerred with possible bias or favoritism by the agency
toward a firm in California as indicated by the publica-
tion of the procurement in two Paleornia newspapers,
In this same vein, Murphy Anderson argues that the zgency's
disclosure of pricing informatioa without giving notice
of that fact to it unfairly prejudiced its bidding posture.

We remain of the view that publication of this pro-
curement in the Commerce Business Daily served _as notice
to all potential bidders and effectively eliminated any
potential for favoritism. Any additional measures to
publicize a procuremént are macters of discretxan and are
not objectionable from the aspect of fairness. Furtihermore,
inasmuch as prior contracts and their prices are ‘generally
matters of public record, we fail to see how disclosure
of such information without notice to the protester
prejudiced Murphy Andarson.

We affirm our prior decision,

/‘Eaé.jkfffid_.

Deputy fomptroller General
of the United States






